
Op- 32Dl 
A8- 5/P8-2 

.dJOH'fil'H!;lv 1 IAL 
Seri a l Ol876PJ2 

From : 
To : 

SUBJECT : 

Enclosure: 

NA VY DEPARTMENT 
OFFICE OF THE CHIEF OF NAVAL OPERATIONS 

"·as hington 25, D. C. 

GOHFI~ N'fIAL 

utiClASSIFIED 
17 February 19L7 

~ I Downgrade to ............ ... . 

Auth: .•• 'f;;;f).. {2ft SS' 
••• ••••••••••••••••••••••••• 

Date~?.t;.(..2£ Unll:NC4:S ·~ · ..................... 
Chief of Naval I ntelli gence . 
District Intelligence Officer s , All Naval Di stri cts 

and Intelligence Off icer s , River Commands . 
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(A) Copy of OI R Circular Ltr. t o Al l Naval and Marire 

Cor ps Activities Concerned , dated 14 Jan . 47, same 

Subj ect . 

1 . Enclosur e (A) i s for war ded for information . Attent i on 

is ca l led t o Reference (e) of Enclosure (A) by which address ees ar e 

admonis hed as to the correct use of information obtained f r om i ntelli

gence sources . 

2. I n vi ew of the fact that i nvestigations conducted by 

Naval I nt elli gence a r e frequently used as a basi s f or removal actions , 

the data set for t h in Bnclosure (A) should be studied t horoughl y i n 

order tha t the necessity for investigations of high s tanda r ds and 

qual ity i s understood . 

/s/A. C. J. Sabalot 
A. C. J . Sabalot , 
By direction . 
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14\ an 1947 

CIRCULAR LETTER 

~~CUSSIFIED 
' To : All Naval and Wiar ine Corps Activities Concerned. 

Sub.i: R~moval of employees i nvolving ·reasonabl e doubt as to l oyal ty; 
subversive activity; and membership i n un-American groups. 

Refs: (a ) NCPI 4~. 7 (Removal s f or cause ) 
(b) NCPI 45.11 (Veteran preference rights) · 
( c ) NCPI 45. 9 (Removal s in i nterest of national securit y) 
(d) Navy Regul ations, Articl es 76 and 113 
(e) CNO conf l tr , Op- 32Dl A7- 2/LOCI Serial 05562P32 dated 

· 24 September 1946 
(f) Executive Order 9806 dated 24 Nov 1~46 (Establ ishing the 

President's Temporary Comrr~ssion on Employee Loyalty) 

1. The Congress of the United States has indicated concer n with respect 
to t he · empl oyrnent of disloyal and subversive persons in the Feder al Ser vice , 
and has· recommended that the problem be t horoughl y consi dered with a view 

.. to establ ishing adequate procedures to. deny them empl oyment or r enove them 
f r om. empl oyment. Executive Order ·9806 dated 25 November 1946, refer ence 
(f ) , establ ished an inter- agency cornmit·tee to attack this probl em on a 
Government - wide. basis. Ai.though there is no doubt concerning the loyalty 
of the vast majority of naval employees , neverthel ess, in order to treat 
with disl oyal persons when occasions arise, the Secretary· of the Navy 

-similarly believes that the Naval Establ ishment must continue to treat 
this matter as one of foremost concern. It is the responsibility of heads 
of activities to give forthright attention to thi s situation and take such 

.. s t eps as are necessary to comply•with demands of. this problem and remove 
from their r olls all persons considered disloyal or subversive, 

2. In order to assist those.in authority it appears advisable to set forth 
the existing procedures. which may properly be utilized. Two removal pro
cedures are avail able; (1) reference (c), and (2) references (a) and (b) . 
It is the studied opinion of the Department that reference (c) should be 
used in rare cases only and that the majority of the required removals may 
be satisfactorily effected under the provisions of reference (a) , or (b) 
when applicabl e. 

3. Referen ce ( c) was. provided as a war- time measure in order to safeguard 
the national security. Reference (c) permitted summa.J'.'y action whenever the 
Department uncovered evidence which indicated t hat irn;iividual9 wer e taking 
or might t ake action prejudicial to t he national security. In these ca.ses, 
under the pressure of the war effort and in the i nterest. of security, re
moval action was taken even though the evidence was not preponder~nt. Dur
ing the war , the Department could talce no chances nor c~ul d it gambl e on 
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the loyalty and devotion of per5ons on its rolls , and in order to saf 
the national security, had no alternative but t o r emove summarily all 
sons v1hose conduc t , work or background was of such nature that suspicion 
aroused. Such act ion wil l not be takei1 in the future unless the person 
under question occupies a strategic or key position gi ving him access t o 
secret or top- secret informati on. Therefore, it is r ecommended that heads 
of activities hencefor th recommend action _under refer ence (c) onl y i n cases 
where the evidence is l ess tangible but suf ficient to requir e surveillance 
and where the indi vii.dual concerned .has 'access to secret or. t .op- secre t in
for mation. 

4 . In most - of the subject case s , removal shoul d be. eff.ected in accor dance 
with the provisions of references (a) and (b) . Al though reference (a) pro
vides t he procedure for removal, the authority for removal stems from two 
sources , outlined as 'fo l lows : 

a . Civil Service Cominission Rul es and Regulations permit the r emoval 
of· any per!3oh whert --the re exist"s 'a r easonable doubt as to his u,l~ S"' ~~,tJr to the GQvernment of the United States. The legal _basis ur: ~: · i '\I fb uch action is f ound in 'the Act of 24. August 1912 (37 Stat. u~~tj .i.; Uii ~~ and provided by the Civil Service Commission in Sectitm S-1-7 

· of the Federal Personnel Manual. Departmental authority is pro-

,, ·• 

: vided. in NCPI 45. 7- 2i. . Attent:i.ori is invited to the fact that 
- ·

11 reasona151e· doubt as- to loyalty to the Government ·of the United 
State.s·11 -· i s ,a broad, and inclusive charge and may be ,demonstrat ed 

· • in ·a: multH,ude of manners. No concise standards are· available for 
·· ·. · · .gui,.dance of naval activities and the determination as to whether 

, :_ .·:_ -
111 r easona:bl e dbubt 11 exists i's a matter solely within the judgment 

. . :::i ·. ,of hea'ds of· activities • . In st;,ch cases it is not · necessar y to e s
. : ' ,tablish 'concl usive evi denpe of disloyalty. It is necessary, 

· . nei.rer.theless, that sufficient .evidence be on hand t o raise a 
11-:reasonable doubt 11 concerning a pe rson I s loyalty. · . : . 

b . Section 9A of the Hatch1 Act (53 Stat. 1148) re·quires the mandatory 
re:noval of any per son w_ho is a member of a political -party ()r or
ga-nization which advocates the overthrow of the constitution'1.l form 
of Government in the United St ates, s uch as the Communist Party, 
the German Bund, or any other Communist/ Nazi or Fascist organi.za
tion. It -shoul d be noted that the r eason ·for !removal under Section 
9A 9f the Hat ch Act is membership i n an •6-:rgan:ization advocating ·the 
overthrow of our form of government . · Therefore when this authority 
is used as ~he basis. for r emoval sufficie nt .evidence should be at 
hand t o e sfablish membershi p. · The Act . further pr ovides that· no 
part of appr opriate d funds may be used to pay th~ salary or wage-s 
of a pcrso~ who is a member of an organi zation which advocates the 

.. · .- . ,- , .· overthrow of ·our form or' ·govcrnm~nt. : Accordingly, when ·suffic:wnt 
=e viden·c~ i s at harid ·'t'o · e'.stablish such membership, and the· evidence 
is unrefuted ·and removal ·,a:ction i s taken base d on such authority, 
paymen~ fdr ,any salary due ~nd unpaid and·for lump sum l eave is 
'JD!'Ohibite d. ,_: 

♦ I 

5. As indicated :i;n paragraphs 2 , 3, and 4 -hercin, t he provisions of NCPI 
45.7 and NCPI 45 .11 shall b e u sed except in t hose r ar e ins t ances whe r e the 

---:--::-::::::---::-:--- -
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ons of NCPI 4S. 9 arc <tpplicabl e . in effecting ,remov~Cl~~o, 
P ~in points of clari f i cation ar e needed concer n~ng hear i ngs: · 

l ~ 
a . Actions invol vi ng empl oyees in t he i r tri al or pr obationary per iods 

and ot hers not entit l ed td the pr ot ect i on of Tempor ar y Civil Service 
Rule XII should b e pr ocessed accor ding :t o t he pr ovisions of NCPI 
45. 7- 4b (2 ), in .which ca se persons so char ged sho.ul d b e gr ant ed an 
inf ormal hearing i mmedi nt ely prior t o r emoval. I t is su ggested in 
the se ca se s t h~t t he char ge s be read and ·handed t o t he employee , and . 
t hat he be gi ve~ at t hat t ime the opportuni ty t o r eply on his behalf • 

. ,:·, 
b . Emp)..oyee s . who have. compl eted t heir trial or pr:o,bati onary p.criods or 

who are other wi se entit l ed t o the protect i on of Temporary Civ:i,l Serv
i ce Rule XII as provided by NCPI 45. 7- 4b(l) wi l l, ·as a matter of De
partment pol icy, be advised of t heir right to a hear i ng .and pormi t t cd 
tq exer cis~ that r ight if r eque st ed. Onl y in ·unique and rare cases 
where unusual circumstances make a hearing i mprc.ct icabl e may hearings 
be denied. In l oyal ty ·hearings, the provisions of . r ef erence (a ) may 
be departed from t o the ext ent that t he hear i ngs may consist only of 
t he presentation of ·evidence by ·and on behalf of the employee con
cerned. A.t such he·ari.ngs ·empl oyees may be r epresented by p0r sons 
of their own choice and 'bring wi tnesses if so desi red, Neither t he 
empl oyee nor 'hi s r epr esentative has ·a right t o ox.:m1ine the evidence 
or it s sources . In such heari ngs , navQl ·authoritic s should open 
t he meeting and l i st en to the evidence pr esent ed. I t is understood, 
of cour se , that vrhon. t he evi dence pr osentc.d by and on b.chalf of t ):i.e 
empl oyee conccrncQ r a i ses a doubt concerning the credibility or a~
cur a cy of the i nfor m2..t ·Lon upon wh'i.ch the cha r ges ar c based , naval 
authori t ies will vrish to r cise ,questi ons in the hear i ne. I n all 
ca ses it i s the responsibility of those conducting tho hearings to 
.uncover all perti nent f acts needed for a f 2.ir deci s i on. The char ge 
of being II c.i sl oynl 11 or a member of an un- Americ2.n group is a most 
serious cho.r ge to pl ace ~gai nst an empl oyee , and i n or d8r to saf e
guard his rights and pri vil 8$es it i s i mper ative t hat the emplqyce 
concerned be ~iv:m full oppor t unit y to pr esent his evidence. Cases 
of mistaken i dentity and f al se Qnd inc1.ccurat o information c1.riso on 
occc.s i on , :rnd h.:1sty act i on in such .cases docs irr epar able har m t o 
empl oyees c.nd tho' Nl'.val Est c.blishment as wel l. A br i ef or di ges t of 
ench hccring mus t bo nw.de and filed, or ver batim r ecords may be made 
i f desired, 

' 1 

6. In pr ocessi ng the subj .act cc.sos , i t ' is neces sar y that t he clnrgos be made 
as specific and detailed a s possibl e i n order to p...: r ,lTli t the ompl oy\3cs concerned 
f ul l opportuni t y to present t hei r evidence, In most cases , empl oyees concerned 
wil l stat e t hct tho nat ur e of the ch2.r gcs i s such t hc1.t they cannot adequct e l y 
pr esent evi dence i n r efutation since t hey do not knon in det ail tho f acts upon 
which t he chc.r ges are .b::,sed. This i s inevitabl e in vi ew of tho fact, t hat, in . 
mos t ca ses t he be.sic infornati on wil l h.:i.vc ·been dr~nm from confidont i Ql sources. 
On t he other hand, in some cases , ·navc.l aut horit i es will bo deal ing wit h pcrso·ns 
and er oups ~ho .co not ' discl osc al l f acts in t heir c~sos in which t he Navy l"(!ight 
be _;intcr est .od. Fovor thol ess , .ren.l eff ort •must be m.:i.dc to drn.vr specific charges 
f rom t he ev:i.dencc c.t hand. The D:lpartr.'lc:mt r ecognizes t he diff icul ties .i nherent 
in developing specific ' char ges from conf idential mat erial when its sources must 

_,,,-
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at ·all times be pr~ -M~ •ed: ..... ThbTEJfoi)e , exampl es of how char ges may be dr 
are set forth in e,.nclosure 1. In 2.ddition, enclosur e 1 includes a sample 

adapted to the cases at hand and may, if desired, employ the ~nterrogatory, 

an i nte~rogc'.tor y ,1rhich may be used in dev~l~p~ng and ve~i~ying evidence prio~ 
to the issuance of chctrges. Heads of c.ctivities mc1.y utilize ·the methods·best 

which the Civil Service Commj_ssion ha s f ound very satisfactory in the develop-
ment of its loyo.lty cases. . · 

7. Attention is further directed to the f act that empl oyees entitled to the 
pt'otection of Section 14 of the Veterans ' Preference Act of 1944 as pr ovided 
in ' r cfer cnce (b) may appeal such rernovnls to tho U. s. Civil Service Commission. 
Section 14 'of t hat Act provides in part that any such veteran employee who is 
dischar ged, sU:_s'pended for more than thirty days, furloughed without pay, or 
r educed in r ank or compensc1.tion , 11 shall have at 100.st thirty days 1 advance 
written notico ••• • ,stating any and all_roasons , specifically and in detail , for 
any such proposed ac tion11 • Therefore; ·since that Act by its very l anguage de
mands that the charges be specific and in detail and since the U. s. Cinl 
Service Commission in its ,r egul ations pursuant thereto and administrati on 
thereof, like-wise demands ~hat the charges be specific and in detail, i t is 
i mperative that in cases involving preference elj,gible employees with these 
rights of appeal, the charges be made specific and in de~ail. To do otherwi se 
is to f ail to comply 'With the provision of the Act and the regulation of the 
Commission and to be faced with a r eversal by the Commission on technical or 
procedur al gro~nds r egc1rdless of the merits of the case; 

8. Great c~rc must at all times bo exercised to protect the sources of the 
confidential information. In preparing the statements of charges , those 
charges must: not be se t forth which by their ver y nc>.turo will discl ose the 
sources of tho ·confidenti a l information. In cases appoal od to the Commissi on 
by voter ,:ms , heads of activitie s shall not permit the discl osure of the con
fidenti al i nformQtion to either the ropresentctivos or investigators of tho 
Commissi on. Roforenco ( e) clearl y set; forth the policy of tho Depcrtr.10nt ·with 
respect to the discl osure of confidantial motorfols ~md should bo carefully 
studied. 

9. In a+l subject cases appropriat e informat ion must be shown on tho personnel 
action form as required by 'i-ICPI 135. '\'ihen removal i s b 2.sod on the brand charge 
of roa sonaple doubt as to loyalty, the remarks space 'of the pcrsonne} action 
form should ca.rr.y such a statement as nrnformc.tion has boon received which 
r a i se s a r easonable doubt as to your l oyalty t o the Government of the United 
State s" ; c.nd when Section 9A of the Hntch Act has been violoted, a sta t ement 
shoul d be included somcv1ha t as follows, II Your empl oyment wo.s in violction of 
Section 9A of the H.:1tch Act. n lifhon removal is effected under tho provisions 
of r ef e r ence ( c ), the r emarks space should carry .1 statement such as tt Your r e
moval is w.:trranto~ in the inter ests of nctional socurity11 • 

10. Enclosure 2 illustrat es the official policy of ·tho u. S. Civil Service ~om
mission nnd tho Foder nl Government with r e spect to the administration of su?J~Ct 
cases . Enclosur e 3 is attached as a matter of information for heads of activi
ties . Thi s decision wns reaffirmed bv the United states Court of Appeals, 
Di strict of Columbia , 16 December 1946. It wi ll bo not ed after study of Enclo-
sur e 3 that c. Court of Lavi ha s no jur i sdiction to inquire into the guilt or .... 
i nnocence of an empl oyee if he has been r emoved i n compliance with the pr ocedures • 

- 4 -
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spoc.ili l tl by l aw. Since the provisions of r ef er ence s (a) and (c) f ully comply 

w11Ythe requirements of law and the r egul ~tions of the Civil Service Commission, 

c ,_:'i"sions of heads of activities are not r evicvw.blc by the courts of the land i f 

ch0se references have been f oll9wed, The only cnses proce ssect under Clvil Serv

ice Temporc1.ry Roguloti on XII vrhich arc r evicv,c.bl e by authority ot her than the 

Secrct ;i.ry of t ho JJ:-.vy ore those cases invol ving prcfcronco eligible employees 

· which nw.y be nppe£'..lud to the Commission as provided by refer ence (b) . Cases ef -

fecte ci undar the provlsions of roforonco (c) , even though involving preference 

el i gibl e employee s , may not be appeal ed to tho Commission since Public Lan 808 
is ~pecial l egi:=il ation vesting in t he Secret,-::ry of the Navy author ity not subject 

to t he application of tho Veterc.ns 1 Preference Act . 

11. The Pr esident 1 s Tempora.ry Commission on Empl oyee Loyalty which wa s estt!b

lished by r ~f erence (fj is now rcviewi_ng for t he Federal Government this entir e 

problem of loyt!lty, and its r ecommendations ma.y r equire subsequent modifica tions 

of this instruction, which will bo promulg.:1ted c.s nocessr.>.ry. 

12. Recent ca ses r ece ived i n the Dcpnrtment indi cat e tha t activitie s should give 

gr e~t er consideration -to m..~cing thorough investigations of persons entering into 

scientific, t echnical, professional and high ~dnd.nistrc.tive positions prior to 

effecting appointments. It is impe rative th.:1.t every possibl e precaution bo taken 

t o preclude the entrance into the !lnval Establi shment of persons of doubtful 

background and l oy-c!l t y. It is appr eciated tho.t ther e is ~n urgent need for the 

service s of pGrsons with the se spccinlizod skills. 1~evorthe l es s , considerable 

trouble is avoided by c onducting adequate examinations and investigations prior 

to their ontr~nce on duty. To do othe rMiso is to make it necessary at a sub

sequent date to effect sue~ r omov~ls ns arc trct!tcd in this l etter, ther eby 

placing an unneces s~r? burden on t!ctivities and str~ining an effective public 

r elations and r ocruiting program. (I_ ''. :·. i f". 

°\ K '-Y \ V. ~ ' 

( f' \;~,,~~~-~ASSW!m 
' ' .... ----... - / Acting Sacret c r y of t he Navy 

Encls: (HW) 
1. Met hods of Pr eferring Cher gc s. 
2 . u. S. Civil Sorvicc Commission ltr of 21 }:~y 1946" t o Mr . 

Arthur St ei n , I nter nationnl Vi ce- President of UPWA. 
3. District Court Decision, D. c. (}for t on Friedman, Plc.intiff, 

V. Lew:i.s B. Schwollonbach, ct all., Defendants), Civil Action 

Mo. 27196. 

DISTRIBUTION: 
oIR Speci al List #25, 25c and 25f . 
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(Enclosure 1) 

EXAMPLES OF CHARGES AND INTERROGATORY Ui!ClASSlf IED 
charge is based on evidence establishing both membership in an un-

/ American organization and reasonable do~bt as to loyalty:. 

/ 
"Reliable information has been received that (a) you are sympathetic to 

the policies and principles of the CoJI1Iuunist Party; (b)· you joined the Com
munist Party in approximately July 1941; (c) you ·held Communist Party member
ship book number 63481 in 1942; (d} you attended the Communist Party Conven-
tion in Detroit in August 1943 as a delegat, from the Boston Communists Club; 
(e) you occupied an office in the Young Communist League in 1943; (f) you 
subscribed to Communist dominated periodicals and literature during 1942 and 
1943; (g) you actively disseminated Communist literature in 1945; (h) in 
June 1945 you stated that the Russian form of government is superior to that 
of the United States; and (i) you have among your friends and associates 
known communists. In view of the foregoing it appears you are a member of 
the Communitst Party and a reasonable doubt exists as to your loyalty to the 
government of the United States." 

2. This charge is based on evidence e stablishing only reasonable doubt as to 
loyalty: 

"Reliable information has been rece ived which indicates that (a) you 
stated on several occasions during 191~5 that a totalitarian form of govern
ment is superior to that of the United States; (b) you have among your 
friends and associates persons known to oppose the constitutional form of 
government in the United States; (c) you strongly advocated a second front 
after Russia became an ally of the United States in World .'War II although 
you previously stated the United States should not get involved i n fore ign 
wars; and (d) you attended Communist Party rallies in January and March 1946 
in New York City. In view of the foregoing a reasonable doubt exists as to 
your loyalty t o the . government of the United States. II 

3. The Interrogatory. 

In those cases where evidence on hand-raises only a slight doubt concerning 
a person's loyalty or poses certa in questions which must be r esolved if such 
person is t o be continued in employment , the investigation r eport may be 
supplemented by the use of an interrogatory which is illustrated below . 
Such an interrogat ory is mer ely an inst rument employed t o secure additional 
information t o be used in det e rmining fitness for continued employment and 
would be pre liminary t o preferring. any charges . By using an interrogatory 
heads of activiti es rray secure data whi ch erases a slight doubt, or OP- the other 
hand, confirms and strengthens such doubt to the extent that it becomes 
"reasonable ", thereby r equi ring the ini tiation of removal action, Interroga
t ories i n no case can be used in lieu of charges •. On the other hand, the 
decision to pref e r charges TI'.fiY gr ow out of material and evidence devel oped 
by the interrogat ory. 

As an example, l et _i t be assumed that a confidential report on an employee 
conta ins information complet e l y established and verified t o the effect that 
(1) he attended a Communist Party Rally in New York City i n Oct ober 1941, 
(2 ) he has stated to f r i ends that War Bonds are a poor investment s ince the 



U.S.· Government will never be able to redeem all of them, 
in-law is . known to be --a Communist. 

The foregoing facts suggest the possibi-lity that the person concerned may 
loyaltie s· ruid sympathies f0r the Communist -Pi:irty but the evidence is not 
r easonably. conclus'i ve •. Therefore, in order tt> clarify the slight doubt exist-. 
ing , an -interrogatory might be· used as -follows and :submitted to the emp1oyee,· · 
f or reply: · ' · ··· " . "· .. 

"Reliable information has been received which· raises a question: con- · -· · .. 
cernJng your interest in the ·principles of the Cotmn1.µ1ist Party. Your reply 
to the following questions must be notarized and returned to this office with
in 5 days. 

I 

What is your full name and present address7 

II 

When and where were you:. born 7 

III ·. 
I . 

Why did you attend a Communist Party Rally in- New York City in October 1941? 

IV 
With whom did you attend the above rally? 

·v 
Approx~mately how many other meetings ·or·· rallies dominated by the Communist 
Party have _ yo_u attended ahd which ·most recently? · · 

VI 

What is your bas.is for stating that the u . . s. Government will n~ver be able 
t o r edeem all: its War Bonds? .. _ 

VI! 

Do you have any relatives who a r e Communists or who have :indicated sympathies 
with Communist princ iples and policies? If so, list their .names and addresses·. 
and the extent of your association with them. 

vrn-:·, ·: 
. •' , . 

• t ' , ·. 

Have you ever associated with ip.diyidu~ls whom you have reason to believe ar~ 
sympathetic with t he Communist Party? If s o , give their name s and addresses 
and the extent of your assoc iations. 

··• . .. 

- 2 -
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(Enclosure 2) 

PRESS RELEASE 

UNITED STATES CIVIL SERVICE COMMISSION 

WASHINGTON, D. C • 

FOR RELEASE, WEDNESDAY, MAY 22, 1946: 

Press Rel.a.tion•3 
Tel. - -RE 5711 
Br . 612 and 613 
Room 132-:!I'ari!.f .f 
Bldg-7th & F St . 

May '21, 1946. 

The United St ates Civil Service Connnis~ i on today sent the f ollowing 
letter to Mr. Arthur Stein, International Vice-President of the Unit~d Public 
work.ers 6f America. in r e sponse to a l etter: which ·he had addressed to the Com
miss ion on May 9 : 

Mr . Arthur Stein , 
International Vico-Prooidont 
United Public Workers of America 
930 F Street, N. w. 
Washington 4, D. c. 

Dear Mr, Stein: 

* * * * 

Your l ett er of May 9, 1946, r ef ers to s everal newspaper stories which 
have appeared. in ;recent days indicating tha~ off,icials of the Commission are 
p l anning to investigate t he United Public Workers of America. 

One of t hese stories refers to an investigation in connection with 
901lections for the educational work of the Pol:Ltical Action Committee of the 
CIO. The other newspaper story relates to a reported inquiry by the Commis 
sion ' s Legal Divis ion on' the question of the l oyalty of your organization to 
the United States of America . 

The information concerning the alleged collection of funds for a polit
ical organization has been obtained so far f rom the ne_wspaper article to 
which you ·refe~. However, whenever in,formation of that sort comes to the 
commission, i t becomes the duty of the Commission to_ invest igate and endeavor 
to learn WLether there has been a violation of the Hatch Act or the Civil 
Service Regulations as promulgated under the Civil . Service Act a~~. Rules, or 
if one . is contempl ated. -If a violation has actual ly occurred, it .is the duty, 
as the l aw now stands, of the Connnission to remove the violate~ frolll office , 
no matter how slight the viol ation may be. If a violation is contemplaterr, 
the Commission believes that it is only fair to advise Federal employees that 
what· is :0ontemplated probably would lead to violations on the part ~f i~di 
viduals who, otherwise, might not know wha:t is proposep. is a violation, and 
might l ead to r emoval no matter how innocent the individual may be of any 
inten~, to viol ate . 

While it is true that a f ederal employee may make a contripution for 
pol itical , purposes, the law provides that he may not solicit, collect or 
o+.herwise handle contributions made, f or political purposes . Further, it i s 

. unlawful for an employee t o solicit "in any mapner -wriatever" o;r receive any 
contribution of money or other thl_ng of ve:J..ue ·f ox· "any poli.ticlll ptu:pose 
whatever. " 
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The law als.o provides t hat "no per son shall i n any r oom or 
occupied _ in the dis charge of official dut i es by any off i cer or emp i\l_ng ~ , 
United State s - - - - solicit in any manner whatever or r e ce ive any of the 
tion of money or other thing of va l ue for any political purpose . " ' bu-

It i s the r eal purpose for which t he money is be ing r a ised that counts; 
not what t he pr ocess of rais i ng ·it -is named . It ma.y'. be for a worthy political 
purpose , in one's viewpoint, or it may be for a bad political purpose in one ' s 
viewpoint; the effect of t he l aw is just the sarae . 

So far as t he story about a l oyal ty investigati :on of the ·united Public 
Workers of Amer ica .· by the Commis_sion is concerned, t here is no basis f or it at 
all . Before the articl e . to which you referred appeared , no one in the Commis
sion having authori ty had .even thought of such an investigati on, so far as the 
Commissioners have been abl e to l earn. 

Having answer ed the two questions a sked in your l etter , l et me go a l i ttle 
further in the way of suggestion. The right of a Federal empl~yee to his own 
opinion r egardi ng the aff airs of the United States can not be questioned; nor 
can his right to express that opini9n. Neither is he prohibited from express
ing his personal opini on on Internat i onal affairs . Ther e is .no l aw which for 
bids a body of Federal employees from expressing its opinion on e ither domestic 

, or international problems. 

The law on the subject which might affect a Federal empl oyee who expr esses 
an antagonistic opinion towards the United Stat es gove rnment, e ither as an indi 
vidual or as a member of a convention, i s contained in the Hatch Act and Regu
lation V, ~oc ~ 3 "Disqualifications" of Temporary Civil Service ~egulations . 

As you are undoubtedl y aware , ·Section 9(A ) of the Hat ch Act r eads as 
fol l ows: 

_,. ,rr.,,... • -
"It sha[Ll be -unlawful f or any person empl oyed in. any capaGity by 

any agency of t he Feder a l government, whose compensation, or any part 
.. t her eof, is paid from funds aut horized or appropriat ed by any Act of 

congress , t o have member ship i n any political part y or or ganizati on 
which advocat es the overthrow of our constitutional f orm of government 
in t he United St ate s . 11 

The r agulllti.ons of the ·civi l Service Coil!IIliss i on, r ef er r ed t o above , pr o
v i de t ha t one basis for di squal ifying a per son f or employment in the Feder al 
s ervice, a s well a s a basis f or r emoving an employee from t he Federal service , 
is "a r easonable doubt as t o his loyalty t o t he gover nment of t he United St ates . " 

· Admitt edl y , t hat prov ision of law was aimed at member s of t he Communi st, 
Fascist or Naz i parti es . Ther efore , it is t he duty of t he Civil Ser vice Com
mission t o prevent member s of t hese parties f rom getting i nto the government 
service , and t o ge t t hem out if it has authori t y in the partieular case . 

The commission has done evert~ing possibl e within t he limits of its 
r e sources to see to i t that bot h the provi sions of the Hatch :Act above r e 
f erred t o, as well a s the r egul atidns abov~ r ef erred to, ar e str ictly enforced 
in connection wi th passing on the qualifi cat i ons of persons f or ! eder a~ employ-
~ nt . As you know, the Corr.miss ion has throughout the ·war often approyed tbe ' 
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~ sons "subject to the r esults of an investigation. " If 
appoi-fltment ~ations ha:ve r evealed that persons a lready on the federal pay
these inv~7ithin the prov~sions of either the Hatch Act or the Commission ' s 
r oll ;)6ns, the Commission has c~nsistently ordered the ir removal. 
r ~ 

Experience has taught the Commission that it is difficult t o prove that 
/ ; person under suspicinn is a member of the Communist Party. Ver y few 

/ communists in the United States will admit that they are Communists . Even 
when the Commission has definite proof that certain persons are or have been 
members of th0 Communist Party, t hey still dispute the fact . Ther efore , the 
Coronission has to r ely on cumulative, collateral or cir cumstantial evidence . 

In evaluating the evidence which has been placed before it in i ndividual 
cases, the Commission has sought t o det ermine whether the person concerned 
ha s been a foll ower of what has been r e cognized as a well-establ ished Com
munist party line . If it has concl uded that a person -has f ollowed t he 
communist party line, it has e ither disqualified him f or f ederal employment, 
or, if he is in the service , it has order ed his remova l . 

The mer e fact that a person attended a convention which declared that 
the Communi stic Russian government was perfect i n all that it did, whi l e t he 
government of the United States wa s imperialisti c in its des igns on humanity, 
would not,· standing alone , justify a deci sion that the person was a Communist, 
and consequent ly believed that f orce to over'i.,hrow the goverr.illl0nt t o which he 
normally owed allegiance was justified. However, such a ction i s bound t o 
arouse suspicion against the members, as it unquestionably did in the case 
of your organization . I ts purpose in throwing an utterly unca lled-f or pro
verbial r ed r ag in the f ace of the American public, t he empl oyer of its mem
ber s , i s r ather diffi cult t o under st and •. 

Ther e is no quest ion but that evidence indicating that individuals 
part i c ipat ed i n t he drafting of such r esolutions or active l y supported t he 
adopti on of such r esolutions would be cons idered a s r el evant evi dence in 
det ermining whether or not a per son was f ollowing the Communist party line . 

You have asked f or infor mat idn on t hese two newspaper r eports, and we 
have endeavor ed t o con::ply with your r oquoot inn ronnor t lin.t will give you an 
understandi ng of what the Commiss i on r egards as i t s duty i n connection wi t h 
t ho subject mat t er of both r eports. 

Sincer el y yours , 

U CUSS\HED 
R. B. MITCHELL 

President 
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(Enclosure 3 ) 

IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

MORTON FRIEDM,'\.NJ ) 

ur ClASSIFIED ) 
Plaintiff, ) 

) 
v. ) Civil Action No. 27196 

) 
LEWIS B. SCHWELLENBACR, et al. , )" 

) 
Defendants . ) 

This is an action for declaratory judgment, :mandamus, and in

junction . Originally named as defendants were Paul V. McNutt, individually 

and as Chairman of the War Manpower Commission, and Harry E._ Mitchell, 

Lucille Fos~er McMillin, and Arthurs. Flemming, individually end as members 

of the United States Civil Service Commission. Becaus~. of the resignation 

of Mr . McNutt as Chairman of the War Manpower Commission and thp transfer 

on September 17; 1945J pursuant to Executive Order No . 9617 (10 F , R. 11929), 

of that wartime agency and all of its ~unctions, employees, and r e cords, 

with certain excepti ons not her e material, to the Department _ of Labor, 

Lewis B. Schwellenbach, individually and as Secretary of .Labor, has been 

substituted as a party def endant her e in by order of the court dated.Novem- . 

ber 13, 1945. 

The plaintiff, who was an employee of the War Manpower Co)!)Illission, 

seeks declaration that he was improperly and unlawfuuly discharged from _that 

Agency and an order directinG his reinstatement , H~ also seeks injun~tive 

relief against the members of the Civil Service Commiss i on who direct ed the 

war Manpower Commission to dismiss him and who, in addition, cancelled all 

his pending eligibili ties for Civil Service employment. 

The def endants moved t o dismiss the complaint but the court de 

ferred action until t he filing of an answer . Since the filing of the answer 

the plaintiff and defendants have flled motions for a summary judgment . 

er- Fo-bruary 16, 1942, the Fre~ident, by virtue of the authority 

V5eted in him by section 2 of the Civil Service Act, issued Executive Order 

No. 9063 (7 F. R. 1075) authorizing the Civil Service Commission to adopt 

and prescribe such special procedures and regulations r elating to the re

cruitment, placement, and changes in status of personnel in Federal service 

as it determined to be necessary in order that there would be no delay 

during the war emergency in filling positions in the Federal service with 

qualified porsons. Said Executive Order further provided that the proce~urcs 

and resulations thus adopted and prescribed wero to be binding with respect 
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to all positions affected thereby which were subject to the proYisions of the 

Civil Service Act and Rules . The second paragraph of Executive Order 9063 

stated that persons appointed solely by reason of any special procedures 

adopted under authority of said order to positions subject to the provis ions 

of the Civil Service Act and Rul es were not thereby to acquire e clessificd 

(comp0titive) civil- service otatus, but, in the discretion of the Civil 

Service Connnission, might be r etained for the dur~tion of the war and for 

6 months thereafter. 

The President on February 20, 1942, by Executive Order No . 9067 

(7 F . R. 1407) , further authorized the Civil Service Commission to secure 

information as to employees of executive departments and agencie s who wer e 

deemed competent to perform essential war work in departments or agencies 

having a higher priority classification, and, with the consent of the 

employees concerned, to effect the transfer of any such employee to meet 

the personnel needs of a department or a gency, having a higher priority 

class i fication, and to adopt such rules anQ r egulations and t o establish 

such procedures as might be ne cesso.ry to carry out it□ r esponsibilities 

ther eunder. This Executive Order r emained in effe ct until September 27, 

1942 (Exe cuti ve Order No . 9243, September 12, 1942) . 

Pursuant to Executi vo Orders 9063 and 9067, the Civil Service 

commis sion prepar ed and adopted the War Service RoG1,1lntions, effective 

Mar ch 16, 1942 (Tit-le 5, C.F .R.-; Sum. Sup-p., Chapter I, Part 18; 7 F. R. 

7723 ) • · 
In or de r t o expedite employment and transfer s to meet war condi·-

tions , the Ci v i l Servi ce Dommiss ion, pursuant to t he a f ore sa id Executive 

Orders , · expanded itG use of conditiona l appoi nt ments and conditional 

tYansfers, a pr act ice wher eby t he Commission ef fects and i mmediate employ

ment or t ransf er, subject to a cond ition. Tho condit ion ordinarily imposed 

J.B l,m:i,t- the--peTS"on 61:m.:tl be subject tn a cnaract er .tnvestiga-,;-ion -£-o_ the-

purposes of ascertaining the qual ifications determinable b y such i nvestiga

tion. This procedure enables the Commission to f i ll a vacancy immediatel y 

and complete its examination of tho applicant or transf eree at a subsequent 

date. Pr lor to the war , the CoIIID1isnion I s policy wus to p'..l.blish an annour1ce _ 

mont of tho examination, stating the type of position, required qualifico.

tions, placo of examination, etc ., hold an exnmination, establish o. resister 

and certify three names fron the top of tho register to the agency subject 

to a character invostlgation. To meet the necossity of rapid expanoi on of 
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-~ployment, the Cot:m1ission, under tho authority of Executive Order 9603, 

dispensed with this poace-timo practice and r esorted .to the speedier methods 

of recruitment . Persons wore placed on tho job under a conditional appoint

ment or conditional tran.sfor, and thereafter, tho Coim::iission conducted its 

i...~vcstigation to ascertain certain factors of qualification before certify~ 

ing as to tho eligibility of tho appl icant or· transferee • . 

Plaititiff was transferred on May 29, 1942; from the Federal Works 

Agency to the Division of Central Administrative Services, Office for 

Emergency Mano.genont . This trensfor wo.s expressly ma.do "subject to 

character investigation." Without change in status plaintiff, while said 

investigation was being conducted and while certain of the events here in

after described were taking place, wa s • involved first in an interoffice 

transfer (September 16; 1942) t o the Wo.r Manpower Commission Personne l 

Brunch, Centra l Afu::tinietra.tive Servicer., Office for Emergency Manngement , 

and later (March 27, 1943) in a group transfer shi fting all personne l 

functions of tho Office for Emer gency Management to the constitutent agencie s 

of the War Office for Emergency Management, in plaintiff ' s case,the War 

Manpower Cornru.ssinn. 

Until plaintiff ' s conditi ona l transfer, effective May 29, 1942, 

to tho Of fice for Emergency V11nagor.1ent, his previous employment with the 

Feder a l Goverru:ient had at a l l times been in positions excepted fro~ t he 

classified civil service (Act of November 26, 1940, Section 1, 54 stat. 

1211 ; 5 U.S.C . 631 (a )) . Said conditiona l transfer brought plaintiff for 

tho first time within the s cope of tho War Service -Regulations and the Civil 

Service Rules , and withi n t ho Jur"iscU ction of the Civi l Service Connniss i on. 

He wa s at no time in the Feder a l Classified civil service , 

War Service Regul ation II, Section 3 , provides a s f ollows: 

An appli cant may be den ied examinat ion and an eligi ble 
may be denied appoint ment for any one of the f ol lowing 

. r easons: 

* * * * * 
(g) a r easonabl e doubt as t o h i s l oyalty to t he Govern

ment of the United States ; 

* * * * 
.Any of t he r eas ons stat ed in the f oregoing subdivis ions 

f rom (b ) through (h) inclusive , shall be sufficient cause 
f or removal from t he service . 

1 t t bat come wi thin t he scope of These di s qual i f ications ·are e emen s 

an investigation and which usual ly are onl y discovered by inveSt igat1on , 

The Commission ' s established procedure and pract ice were followed 
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in plaintiff ' s case where a question of qualification to oe determined by 

investigation is involved • 

. Pursuant to the condit ion set forth in the transfer o~ plaintiff 

on May 29, 1942, from the Federal Works Agency to the Division of Central 

Adl!linistrative Services, Office for Emergency Ma.,."'lagement, whereby the 

transfer and pl aintiff ' s tenure ....-0:i:·e made subject to a character investiga

tion, the Commission conduct ed an investigation as to plaintiff ' s qualifi 

cations , suitability, and fitness . As a result of that investigation, the 

commission determined that there was a reasonable doubt as to pl aintiff ' s 

loyalty to the Government of the United states and that plaintiff was there 

fore not eligible for Federal employment in a war service status and, under 

date of October 27, 1942, requested Central Administrative Services, Office 

for Emergency Mana~em.ent , to terminate 'his services . Plaintiff appeal ed 

from this decision and ·a hearing was held on J anuary 26, 1943, before the 

Board of Appeal s and Review of the Commission~ At said hearing plaintiff 

was given ful l opport unity to present for consideration all the evidence and 

t e stimony he deaired on the question of his eligibility for a War Service 

appointment. Thereafter, the Commission, upon rev iew and reconsideration of 

the entire record, r eaffiremd its· determinat.ion that plaintiff was ineligible 

f or Federal employment and by letter of May 3, 1943, so notified him. The 

Office for Emergency Management was also notified on May 3, 1943, that the 

commission's previous action had been affirmed. 

The plaintiff appealed to the proper authorit i es and e x,.~austed 

all administrative r emedies. 

On June 5, 1944, the Connnission, after consideration of the complet e 

r ecord, r eaff i rmed i t e ·aecision and so noti fied plaintiff by l etter on 

June 5, 1944. Said l et ter is as f ollows: 

"United St at es Civil Servi ce Commi ssion 
Washi ngton, D. c. 

"Mr . Morton Fried.man 
c/ o Personnel Off ice 
War Manpower Commission 
Washington, D. c. 

"My d.ear Mr. Friedman : 

. File : BAR :JFE :GD 
J une 5 , 19-rj.4 

Reference is made to your appe~ranue before the Connnission on 
Aprll 19, 1944, in further prosecution of your appeal from tho finding of 
ineligibility for continuance in the service. 

The Connnission has given most careful consideration to your cas~3 

including the information developed during the course of the invest1gatio11s 
which were made and the teatimony before the Board of Appeals and Review ~t 
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,.»i.e hearing which was accorded. you . Particular attention, however, has 

r been given to your statements and based upon those statements the Commis
sion has concluded that the finding of ineligibility was in accordance with 
the st andards appl ied in such cases and therefore has aff irmed the previous 
action . 

The Comm.ission ' s action was based mainl y on your activities in 
connecti on with the Amer ican .Peace Mobilization and your shift in attitude 
and point of v ~ew following the declaration of war between Germany and 
Russia. It may be true that many members of the American Peace Mobiliza
tion were not aware that i~ was Communist -dominated and pro- Connnunist but 
i t is generally r ecognized that those who were prominentl y and actively 
affiliat ed with that organization were people who over a period of time . 
had shmm sympathy with tho Communist cause . Your testimony was that you 
wer e sent to the first. meeting _of the American Peace Mobilization in Chicago 
as a representative of your loca l union, tha t you also were sent to a meet 
ing of the organization in New York City as a delegate , and that you partic
ipated actively in their meetings and affairs . You a lso t estified that you 
were active in the affairs of the Washington ·Pcas::e Mobilization and served 
on several of its committees . 

You wore admittedly opposed to t he United States participati on 
in wnr before the invas ion of Russia by Germany but thcroo.fter you changed 
your mind and wer e of the opinion that this country should fight a long 
with the othor United Nations, Just how long it was before Pear l Harbor 
that you changed your mind is not definite ly established, but on the 
occasion of your. appearance before the Commission you ind-icat od that it 
was probably in August of 1941, which obviously was soon after June 22, 1941. 

The se matters , t ogether with other activities which have bee n 
personal ly discussed with you, arc convincing to tho 8ommission that you 
a r e not eligible for r et ention in the service accord.ins t o standards ob
served by the Commission . 

By direction of the Commission : 

Very respectfully, 

/s/ William C. Hull 
Exe cuti ve Ass i stant ." 

Accordingly, _plaintiff I s empl oyment was terminat ed September 12, 
1944 . 

Under da t e of August 16, 1944, the Civil Service Commission 

advised pla intiff that any and. all applications and eligibilitie s of 

pla intiff for examinations wer e cancelled because information disclosed 

through investigation indicat ed that pl a intiff did not measure up to the 

required standard of suit ability and fit ness . The r ecords of the Civil 

that plaintiff had any applications or 

The posi tion held by plaintiff d~rring the period April 18, 1943, 

to September 12, 1944, was that of Chief of the Classification Division of 

the War Manpower Commission. Plainti ff ' s employment was thus closel y 

related to the efficient operation of an agency having important duties 

and heavy responsibilities in mobilizing the Nation's war effort. 

The action of the Civil Service Commj_ssion in determining, after 

thorough investigation, that there was a reasonable doubt as to plaintiff ' s 

loyalty and that therefore he was not qua lified under the controlling 
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regulations tq b 1:>t r in ~ Jiar.Jhvice appointment, is as.serted to be unlawful 

as in violation of the Civil Service Act , Civil Seryice Ruie I, "Sec: _ 2, and 

Sec. 9 (a ) of the Hatch Political Activi ties Act . It is also argued that 

such determination by the Commission abridges plaintiff' s . fundamental rights 
. . r 

guaranteed by the First and Fifth Amendments to the Constitution . The further 

contention is made that the termination of plaintiff I s employment bY: the War 

. . . 

Manpm,er Commission as a r esult of the Commission's f i nd ing of ineligibility, 

was in violation of Section 6 or' the Lloyd-LaFollette Act . None_ of these · 

assertions can be sustained. The Commission ' s action was in all respects 

in compl ete conformity with law. There has been no unlawfu°l tr~f':t'mgcment · _of 

plant iff I s· constitutional l ibert ies . 

This ;i.s not a case of remo,fal after an absolute'· 'app·ointinent . . . .. ' , . 
" 

Plaintiff I s employmen~ wa·s not terminated because' he was ·'fo'l.~_nd i:ri.eligibl~ :. 

or not qua lified to rece i ve a War Service appointment, nor is ' th1s a case 

. . ' 

in which plaintiff has been det ermined to be disloyal . The Commission ' s 
. : •'." 

de t ermination ·was only that ther e was a r easonable di;>ubt as to· piaintiff I s 
• • • ; • • • • • I 

loyalty to the Government of the United Stat es. 

The pla intiff conceded that the right t o disquali fy Fede;al 

employees because of a r easonable doubt of the ir loyalty would seem obvious 

enough in time of war . The Commission found reasonabl e doubt of the 

loyalty of the plaintiff . It based 'i t s findi ng in part upon t he fact that 

the pla intiff was a member of, and prominentl y and actively af filiat ed with 

the American Peace Mobilization, par tici?at ed actively in its meetings and 

affairs, and served on sever a l of its conn:ni t t ees . Ther e were r easonable 

grounds to believe that thi s organization was f ormed under t he auspices of 

the communist party designed to influence the American people to oppose 

participat ion in the war agains t Ger many. Wi thin a month after the German 

i nvasion of Rus sia its name was changed t o American People s ' Mobilizat ion 

J • •• 

and then f avored assistance to Bri tain 
I .,. ,.,...._ .... I 

said that ther e could 

and Russ i a in the v7a7' against 

D I.,✓ ( , 
be no reasonable doubt of t he 

Germany . 

l oyalty 

c.,f a member of a communist organizat ion who opposed war against Germany so 

long as this country was an ally of Great ,Britain, a qemocr acy, but becare 

an advocate of war when this count ry became a lli ed with Russ ia, a communi stic 

and t ot a l i t arian stat e . The def endants did not f i nd t hat t he plaintiff was 

d i sloyal. It was not necessary to go so far; it mer ely found that it had a 

reas onable doubt, of his loya lty. 

It i s difficult t o see that th0 Hatch Act has any applicat ion t o 

this case . Th i s Act pr oh i bits Feder a l employees f rom t aking any act i ve part 

r 
- 0 -

- -D ECLASSI F ._ 

Autlwri!y~~t?~~ 



4political management or political campaigns . It is true tmCUSS[JED 
Act Federal employees retain the right to express their opinions on all 

political subjects to the same extent as other citizens , The plaintiff bas 

not been denied~he right to ex:press his opinions} but if his opinions as 

expressed and his conduct in conformance with those opi,~ions have raised a 

reasonable doubt in the minds of the Connnission of his loyalty} there is 

nothing in the Retch Act that would prevent his removal from office . 

The plaintiff also claims that the action of the Commission was in 

violation of the Lloyd-La.Follette Act} but t he plaintiff was not in the classi

fied competitive civi l s ervice} and the provisions of the Lloyd-La.Follette Act 

apply only to persons in the cl a s s ified civil se rvice , 

Apart} however} from t he question of whether ther e was any sub

stanti a l gr oUD.d for the action of the Commission} it has acted pursuant to 

l aw and the courts are without jurisdiction to control its action so long 

as as it complies with t ho law . This principle has been followed ever since 

tho case of Decatur v. Paulding} 39 U. S. 496. In Levine v. Farl ey} 107 F 

(2nd) 186 the Court of Appeals of the District of Columbia aff irmed the 

a ction of the lower court in dismissing the suit of a plaintiff who sought 

a writ of mandamus against the Postmaster Gener a l to corape l the r e instate 

ment of the plaintiff in a position from which ho had been r omovedJ the 

pl aintiff claiming that he had boon unjustly removed as a r esult of unfair 

discrimination . The Court sa id: 

"We} therefore } hold that} whor e action is taken in 
r emoving from office an employee in tho classified s ervice 
and tho action is in a ccordance with requirements of the 
s t atute relating ther0to, s uch action is not reviewabl~ by 
mandamus, a nd a court of l aw has no jurisdiction t o inquire 
into the guilt or innocence of the employee as to the 
charges upon which he was r emoved." 

Ther e ar e many decision to t,he same eff e ct,. 

It appears, then, that there has been no viol ation of law by the 

"'-L Commission. . / J I t -r- j 
··~ y t - v r - t • ' ' ,. . - . 1 .,_ 

Both the plaintiff and the defendants ha,e moved respectively f or 
f 

a summary judgment. TheTe are no genuino issv£s of fact; the case is a proper 
I 

one for that procedure . The motion of the p¥-aintiff for summary judgment will 

bo overruled; that of the defendants sustai1•e·a. and the complaint dismissed with 

costs. 
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/s/ J ennings Bailey 
J ustice 
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